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RECENT CASE NOTES 

Administrative Law — Act of State — Defence for Acts Within King's 
Dominion. — The plaintiff, a citizen of the United States, was arrested for drilling 
revolutionary troops in Ireland. The defendant,' the officer making the arrest, 
seized and detained the plaintiff's money. His act was ratified by the Chief Secre- 
tary for Ireland as an officer of the Crown. On being released from jail, the 
plaintiff sued the officer for conversion. The defendant alleged that the plaintiff 
was an alien and pleaded that the seizure was an Act of State. Held, that the 
defence of Act of State was invalid as to acts committed in the King's Dominions 
on a bare averment that the plaintiff was an alien. Johnstone v. Pedlar (1921, 
H. L.) 37 T. L. R. 870. 

In England, an act injurious to the person or property of an alien, committed 
abroad by a representative of the Crown, and either previously authorized or later 
ratified by the Crown, becomes an Act of State and may not be reviewed by a 
municipal court See Moore, Act of State in English Law (1906) 93; Borchard, 
Diplomatic Protection of Citizens Abroad (1915) 174; Buron v. Denman 
(1848) 2 Exch. 167. The principal case has decided for the first time the appli- 
cation of the doctrine to an alien within the United Kingdom. The result was 
predicted by Moore, op. cit. 95. Aliens within the boundaries of a country are 
now generally entitled to the same civil protection as citizens. Yick Wo v. 
Hopkins (1886) 118 U. S. 366, 6 Sup. Ct. 1064; cf. Halsey v. Lowenfeld [1916, 
C. A.] 2 K. B. 707. Courts refrain, however, from passing on the political acts 
of their own government. See Comments (1918) 27 Yale Law Journal, 813. 
The Supreme Court of the United States refused to review the ratified expulsion 
of a Chinese from the Philippines by the Governor General on the theory that 
it was the exercise of a political privilege and became an Act of State. Tiaco v. 
Forbes (1913) 228 U. S. 549, 33 Sup. Ct 585. The expulsion of an alien, having 
been within the power of the Philippine Congress, was as much a political act as 
if it had been authorized by the Federal Congress. It did not require commission 
abroad to be an Act of State, as it apparently does under the English doctrine. 
Nor is the American theory limited in its application to aliens. The Wiggins Case 
(1867) 3 Ct. CI. 412, 423 (relieving officers of liability from suit by citizens) ; 
Paquete Habana (1902) 189 U. S. 453, 465, 23 Sup. Ct 593, 594 (relieving 
officers of liability for wrongful capture of foreign fishing smacks) ; see 
O'Reilly v. Brooke (1908) 209 U. S. 45, 28 Sup. Ct. 439 (relieving military 
governor of Cuba from suit) ; cf. Cook v. Sprigg [1899, P. C] A. C. 572. 
Moreover, it merges into the doctrine of non-suability of the State, peculiar to 
Anglo-American law, when the State adopts as its own the act of the officer ; both 
State and officer being thus relieved of municipal legal liability. Any doctrine 
relieving the public authorities from liabilities for injuries should be limited as 
far as possible. For this reason the British Court's refusal in the instant case 
to extend the Act of State doctrine is to be commended. 

Agency — Undisclosed Principal — Right to Enforce a Contract Under 
Seal. — The plaintiff, an undisclosed principal, sought specific performance of a 
contract under seal to make a lease. The lower court sustained the defendant's 
demurrer. Held, that the demurrer should be overruled since there was a cause 
of action. Lagumis v. Gerard (1921, N. Y. Sup. Ct.) 65 N. Y. L. Jour. 143 (Sept. 
20, 1921). 

The prevailing common-law rule in this country, is that the doctrine that an 
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undisclosed principal may sue and be sued does not apply to contracts under seal. 
Gill v. Atlanta, B. & A. Ry. (1920) 24 Ga. App. 780, 102 S. E. 457; Briggs v. 
Partridge (1876) 64 N. Y. 357. And this rule is rather illogically observed in 
many states although the private seal has been abolished by statute. Donner v. 
Whitecotton (1919) 201 Mo. App. 443, 212 S. W. 378. It is generally held in the 
construction of such statutes that the mere formality of the seal is abolished 
and that the law in regard to contracts under seal is unaffected. Donner v. 
Whitecotton, supra; contra, Efta v. Swanson (1911) 115 Minn. 373, 132 N. W. 
335 ; see also (1919) 29 Yale Law Journal, 229. Thus, merely because the word 
"seal" or the letters "L. S." appear opposite the signatures of the parties to an 
instrument, the principal may either escape the responsibilities of the contract or 
be denied the advantages of it. Such a distinction is without foundation in view 
of the fact that the seal has lost its ancient formality and has become what is 
too often an unobserved part of printed forms of agreements. In point of jus- 
tice the principal and the party with whom the agent has contracted should be 
given relief as much upon contracts in this form as upon simple contracts. See 
Ames, Undisclosed Principal— His Rights and Liabilities (1909) 18 Yale Law 
Journal, 443. The decision in the principal case is progressive, if not revolu- 
tionary, since it boldly casts aside the common-law rule without the aid of statute, 
the private seal never having been abolished in New York. N. Y. Cons. Laws, 
1909, ch. 27, sec. 44. And it is still regarded as presumptive evidence of consid- 
eration upon an executory contract. N. Y. C. C. P. ch. 9, sec. 840. The court 
has deliberately overthrown an ancient rule when every reason for it is gone and 
every reason against it is present. See, Crane, The Magic of the Private Seat 
(1915) 15 Col. L. Rev. 24. 

Bills and Notes— Drawee Bank's Privilege to Charge Back Checks 
Drawn by One Depositor in Favor of Another.— The plaintiff depositor mailed 
to the defendant bank a check in favor of himself drawn by another depositor, 
requesting that it be credited to his account. The bank notified the plaintiff that it 
had done so. It being discovered on the same day that the drawer's account was 
insufficient the amount of the check was never debited against it. Two days later 
the defendant wired the plaintiff that the check was worthless and thereupon 
recharged the amount to the plaintiff's account. The plaintiff afterwards received 
the bank's letter of acknowledgment and drew a check for the amount of the 
credited sum. Payment being refused, he brought suit. Held, that the plaintiff 
could recover. Cohen v. First Nat. Bank of Nogales (1921, Ariz.) 198 Pac. 122. 

The underlying principle upon which the instant case seems to rest is an excep- 
tion to the general rule that money paid under a mistake of fact may be recovered. 
Bank v. Schwarzchild (1909) 109 Va. 539, 64 S. E. 954; Liberty Trust Co. v. 
Haggerty (1921, N. J. Eq.) 113 Atl. 596. That the drawer's signature was 
forged, for instance, is no ground for recovery by a drawee bank that has paid 
a check to a holder in good, faith for value and without fault. Bank of Portland 
v. U. S. Bank (1921, Or.) 197 Pac. 547; (1921) 30 Yale Law Journal, 296. 
Nor is the drawer's insolvency a ground for recovery. American Bank v. 
Miller (1911, C. A. A. 6th) 185 Fed. 338; Nat. Exch. Bank v. Ginn Co. (1916) 
114 Md. 181, 78 Atl. 1026. But to bring the instant case within this principle it 
must be assumed, as the court did, that the credit given the plaintiff was equivalent 
to an actual payment of the money and a redeposit Cohen v. Nat. Bank, supra 
at p. 124. But whether or not paper so deposited is for payment or collection is 
to be finally determined by the expressed or implied intention of the parties. 
Williams v. Cox (1896) 97 Tenn. 555, 37 S. W. 282; Fayette Bank v. Summers 
(1906) 105 Va. 689, 54 S. E. 862; 7 L. R. A. (n. s.) 694, note. When the 
indorsement of a check is in blank and credit is given and the crediting bank 



